General Assembly Substitute Bill No. 6419

January Session, 2013 A
* HBOG6419APP 042313 *

AN ACT EXTENDING THE FORECLOSURE MEDIATION PROGRAM.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

—_

Section 1. Section 49-31] of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2013):

N

(a) Prior to July 1, [2014] 2016: (1) Any action for the foreclosure of a
mortgage on residential real property with a return date during the
period from July 1, 2008, to June 30, 2009, inclusive, shall be subject to
the provisions of subsection (b) of this section, and (2) any action for
the foreclosure of a mortgage on (A) residential real property with a
return date during the period from July 1, 2009, to June 30, [2014] 2016,
inclusive, or (B) real property owned by a religious organization with a
10  return date during the period from October 1, 2011, to June 30, [2014]

11 2016, inclusive, shall be subject to the provisions of subsection (c) of

O 0 N O U1 = W

12  this section.

13 (b) (1) Prior to July 1, 2012, when a mortgagee commences an action
14  for the foreclosure of a mortgage on residential real property with a
15 return date during the period from July 1, 2008, to June 30, 2009,
16  inclusive, the mortgagee shall give notice to the mortgagor of the
17  foreclosure mediation program established in section 49-31m by
18  attaching to the front of the foreclosure complaint that is served on the
19 mortgagor: (A) A copy of the notice of the availability of foreclosure

20 mediation, in such form as the Chief Court Administrator prescribes,
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and (B) a foreclosure mediation request form, in such form as the Chief

Court Administrator prescribes.

(2) Except as provided in subdivision (3) of this subsection, a
mortgagor may request foreclosure mediation by submitting the
foreclosure mediation request form to the court and filing an
appearance not more than fifteen days after the return date for the
foreclosure action. Upon receipt of the foreclosure mediation request
form, the court shall notify each appearing party that a foreclosure

mediation request form has been submitted by the mortgagor.

(3) The court may grant a mortgagor permission to submit a
foreclosure mediation request form and file an appearance after the
tifteen-day period established in subdivision (2) of this subsection, for
good cause shown, except that no foreclosure mediation request form
may be submitted and no appearance may be filed more than twenty-

five days after the return date.

(4) No foreclosure mediation request form may be submitted to the

court under this subsection on or after July 1, 2012.

() If at any time on or after July 1, 2008, but prior to July 1, 2012, the
court determines that the notice requirement of subdivision (1) of this
subsection has not been met, the court may, upon its own motion or
upon the written motion of the mortgagor, issue an order that no
judgment may enter for fifteen days during which period the
mortgagor may submit a foreclosure mediation request form to the

court.

(6) Notwithstanding any provision of the general statutes or any
rule of law to the contrary, prior to July 1, 2012, no judgment of strict
foreclosure nor any judgment ordering a foreclosure sale shall be
entered in any action subject to the provisions of this subsection and
instituted by the mortgagee to foreclose a mortgage on residential real
property unless: (A) Notice to the mortgagor has been given by the

mortgagee in accordance with subdivision (1) of this subsection and
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the time for submitting a foreclosure mediation request form has
expired and no foreclosure mediation request form has been
submitted, or if such notice has not been given, the time for submitting
a foreclosure mediation request form pursuant to subdivision (2) or (3)
of this subsection has expired and no foreclosure mediation request
form has been submitted, or (B) the mediation period set forth in
subdivision (b) of section 49-31n, as amended by this act, has expired

or has otherwise terminated, whichever is earlier.

(7) None of the mortgagor's or mortgagee's rights in the foreclosure
action shall be waived by the mortgagor's submission of a foreclosure

mediation request form to the court.

(c) (1) Prior to July 1, [2014] 2016, when a mortgagee commences an
action for the foreclosure of a mortgage on residential real property
with a return date on or after July 1, 2009, or, with respect to real
property owned by a religious organization, a return date on or after
October 1, 2011, the mortgagee shall give notice to the mortgagor of
the foreclosure mediation program established in section 49-31m by
attaching to the front of the writ, summons and complaint that is
served on the mortgagor: (A) A copy of the notice of foreclosure
mediation, in such form as the Chief Court Administrator prescribes,
(B) a copy of the foreclosure mediation certificate form described in
subdivision (3) of this subsection, in such form as the Chief Court
Administrator prescribes, (C) a blank appearance form, in such form as
the Chief Court Administrator prescribes, and (D) with respect to an
action for the foreclosure of a mortgage on residential real property
with a return date on or after October 1, 2011, a mediation information
form and a notice containing contact information for authority-
approved consumer credit counseling agencies, which form and notice
shall be in such form as the Chief Court Administrator prescribes. Such
mediation information form shall be designed to elicit current financial
information and such other nonfinancial information from the
mortgagor as the Chief Court Administrator, in consultation with
representatives from the banking industry and consumer advocates,
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determines will be useful to the mediation process. The instructions to
the mediation information form shall explain that the completed
mediation information form, along with accompanying documentation
reasonably requested from the mortgagor by way of such instructions,
shall be delivered to the mortgagee's counsel not later than fifteen
business days prior to the date of the initial mediation session, as
identified in the notice provided pursuant to subdivision (2) of

subsection (c) of section 49-31n, as amended by this act.

(2) The court shall issue a notice of foreclosure mediation described
in subdivision (3) of this subsection to the mortgagor not later than the
date three business days after the date the mortgagee returns the writ
to the court.

(3) The notice of foreclosure mediation shall instruct the mortgagor
to file the appearance and foreclosure mediation certificate forms with
the court not later than the date fifteen days from the return date for
the foreclosure action. Such notice shall remind the mortgagor to
deliver the completed mediation information form and the
accompanying documentation described in subdivision (1) of this
subsection and encourage such delivery in advance of the required
date. The mediation information form and accompanying
documentation shall not, without the explicit written instruction of the
mortgagor, be publicly available. Such notice shall be accompanied by
materials from the Department of Banking, as prescribed by the Chief
Court Administrator, which shall describe the community-based
resources available to the mortgagor, including authority-approved
housing counseling agencies that may assist with preparation of the
mediation information form and application for mortgage assistance
programs. The foreclosure mediation certificate form shall require the
mortgagor to provide sufficient information to permit the court to
confirm that the defendant in the foreclosure action is a mortgagor,
and to certify that said mortgagor has sent a copy of the mediation
certificate form to the plaintiff in the action.

(4) Upon receipt of the mortgagor's appearance and foreclosure

LCO {\PRDFS1\HCOUSERS\BARRYJN\WS\2013HB-06419- 4 of 12
R02-HB.doc }



118
119
120
121
122
123
124
125
126
127
128
129
130

131
132
133
134
135
136
137
138

139
140
141
142
143
144
145
146
147
148
149
150

Substitute Bill No. 6419

mediation certificate forms, and provided the court confirms the
defendant in the foreclosure action is a mortgagor and that said
mortgagor has sent a copy of the mediation certificate form to the

plaintiff, the court shall schedule a date for foreclosure mediation in

accordance with subsection (c) of section 49-31n, as amended by this
act. The court shall issue notice of such mediation date to all appearing
parties not earlier than the date five business days after the return date
or by the date three business days after the date on which the court
receives the mortgagor's appearance and foreclosure mediation
certificate forms, whichever is later, except that if the court does not
receive the appearance and foreclosure mediation certificate forms
from the mortgagor by the date fifteen days after the return date for
the foreclosure action, the court shall not schedule such mediation.

(5) Notwithstanding the provisions of this subsection, the court may
refer a foreclosure action brought by a mortgagee to the foreclosure
mediation program at any time, provided the mortgagor has filed an
appearance in said action and further provided the court shall, not
later than the date three business days after the date on which it makes
such referral, send a notice to each appearing party scheduling the first
foreclosure mediation session for a date not later than the date thirty-

five days from the date of such referral.

(6) Notwithstanding any provision of the general statutes or any
rule of law, prior to July 1, [2014] 2016, (A) for the period of time which
shall not exceed eight months from the return date, no mortgagee or
mortgagor shall make any motion, request or demand with respect to
the other, except those motions, requests or demands that relate to the
mediation program described in section 49-31m and the mediation
sessions held pursuant to such program, provided (i) a mortgagor
seeking to contest the court's jurisdiction may file a motion to dismiss
and the mortgagee may object to such motion to dismiss in accordance
with applicable law and the rules of the courts, and (ii) if the
mortgagor elects to make any other motion, request or demand with
respect to the mortgagee, the eight-month limit shall no longer apply
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to either party; and (B) no judgment of strict foreclosure nor any
judgment ordering a foreclosure sale shall be entered in any action
subject to the provisions of this subsection and instituted by the
mortgagee to foreclose a mortgage on residential real property or real
property owned by a religious organization unless: (i) The mediation

period set forth in subsection (c) of section 49-31n, as amended by this

act, has expired or has otherwise terminated, whichever is earlier, and,
if fewer than eight months has elapsed from the return date at the time
of termination, fifteen days have elapsed since such termination, or (ii)
the mediation program is not otherwise required or available. Nothing
in this subdivision shall affect any motion made or any default or

judgment entered on or before June 30, 2011.

(7) With respect to foreclosure actions with a return date on or after
July 1, 2011, notwithstanding any provision of the general statutes or
any rule of law to the contrary, the mortgagee shall be permitted, on or
before July 1, [2014] 2016, and following the eight-month or fifteen-day
period described in subdivision (6) of this subsection, to
simultaneously file, as applicable, (A) a motion for default, and (B) a
motion for judgment of strict foreclosure or a motion for judgment of
foreclosure by sale with respect to the mortgagor in the foreclosure
action.

(8) None of the mortgagor's or mortgagee's rights in the foreclosure
action shall be waived by participation in the foreclosure mediation

program.

Sec. 2. Section 49-31n of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2013):

(a) Prior to July 1, [2014] 2016: (1) Any action for the foreclosure of a
mortgage on residential real property with a return date during the
period from July 1, 2008, to June 30, 2009, inclusive, shall be subject to
the provisions of subsection (b) of this section, and (2) any action for
the foreclosure of a mortgage on (A) residential real property with a
return date during the period from July 1, 2009, to June 30, [2014] 2016,

LCO {\PRDFS1\HCOUSERS\BARRYJN\WS\2013HB-06419- 6 of 12
R02-HB.doc }



183
184
185
186

187
188
189
190
191
192
193
194
195
196
197
198
199
200

201
202
203
204
205
206
207
208
209
210
211
212
213
214
215

Substitute Bill No. 6419

inclusive, or (B) real property owned by a religious organization with a
return date during the period from October 1, 2011, to June 30, [2014]
2016, inclusive, shall be subject to the provisions of subsection (c) of

this section.

(b) (1) For any action for the foreclosure of a mortgage on residential
real property with a return date during the period from July 1, 2008, to
June 30, 2009, inclusive, the mediation period under the foreclosure
mediation program established in section 49-31m shall commence
when the court sends notice to each appearing party that a foreclosure
mediation request form has been submitted by a mortgagor to the
court, which notice shall be sent not later than three business days after
the court receives a completed foreclosure mediation request form. The
mediation period shall conclude not more than sixty days after the
return date for the foreclosure action, except that the court may, in its
discretion, for good cause shown, (A) extend, by not more than thirty
days, or shorten the mediation period on its own motion or upon
motion of any party, or (B) extend by not more than thirty days the
mediation period upon written request of the mediator.

(2) The first mediation session shall be held not later than fifteen
business days after the court sends notice to all parties that a
foreclosure mediation request form has been submitted to the court.
The mortgagor and mortgagee shall appear in person at each
mediation session and shall have authority to agree to a proposed
settlement, except that (A) if the mortgagee is represented by counsel,
the mortgagee's counsel may appear in lieu of the mortgagee to
represent the mortgagee's interests at the mediation, provided such
counsel has the authority to agree to a proposed settlement and the
mortgagee is available (i) during the mediation session by telephone,
and (ii) to participate in the mediation session by speakerphone,
provided an opportunity is afforded for confidential discussions
between the mortgagee and mortgagee's counsel, and (B) following the
initial mediation session, if there are two or more mortgagors, only one

mortgagor shall appear in person at each subsequent mediation
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session unless good cause is shown, provided the other mortgagors are
available (i) during the mediation session, and (ii) to participate in the
mediation session by speakerphone, provided an opportunity is
afforded for confidential discussions among the mortgagors and such
mortgagors' counsel. The court shall not award attorney's fees to any
mortgagee for time spent in any mediation session if the court finds
that such mortgagee has failed to comply with this subdivision, unless

the court finds reasonable cause for such failure.

(3) Not later than two days after the conclusion of the first
mediation session, the mediator shall determine whether the parties
will benefit from further mediation. The mediator shall file with the
court a report setting forth such determination and mail a copy of such
report to each appearing party. If the mediator reports to the court that
the parties will not benefit from further mediation, the mediation
period shall terminate automatically. If the mediator reports to the
court after the first mediation session that the parties may benefit from

further mediation, the mediation period shall continue.

(4) If the mediator has submitted a report to the court that the
parties may benefit from further mediation pursuant to subdivision (3)
of this subsection, not more than two days after the conclusion of the
mediation, but not later than the termination of the mediation period
set forth in subdivision (1) of this subsection, the mediator shall file a
report with the court describing the proceedings and specifying the
issues resolved, if any, and any issues not resolved pursuant to the
mediation. The filing of the report shall terminate the mediation period
automatically. If certain issues have not been resolved pursuant to the
mediation, the mediator may refer the mortgagor to any appropriate
community-based services that are available in the judicial district, but

any such referral shall not cause a delay in the mediation process.

(5) The Chief Court Administrator shall establish policies and
procedures to implement this subsection. Such policies and procedures
shall, at a minimum, provide that the mediator shall advise the
mortgagor at the first mediation session required by subdivision (2) of
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this subsection that: (A) Such mediation does not suspend the
mortgagor's obligation to respond to the foreclosure action; and (B) a
judgment of strict foreclosure or foreclosure by sale may cause the

mortgagor to lose the residential real property to foreclosure.

(6) In no event shall any determination issued by a mediator under

this program form the basis of an appeal of any foreclosure judgment.

(7) Foreclosure mediation request forms shall not be accepted by the
court under this subsection on or after July 1, 2012, and the foreclosure
mediation program shall terminate when all mediation has concluded
with respect to any applications submitted to the court prior to July 1,
[2014] 2016.

(8) At any time during the mediation period, the mediator may refer
a mortgagor who is the owner-occupant of one-to-four family
residential real property to the mortgage assistance programs, except
that any such referral shall not prevent a mortgagee from proceeding
to judgment when the conditions specified in subdivision (6) of

subsection (b) of section 49-31], as amended by this act, have been

satisfied.

(c) (1) For any action for the foreclosure of a mortgage on residential
real property with a return date during the period from July 1, 2009, to
June 30, [2014] 2016, inclusive, or for any action for the foreclosure of a
mortgage on real property owned by a religious organization with a
return date during the period from October 1, 2011, to June 30, [2014]
2016, inclusive, the mediation period under the foreclosure mediation
program established in section 49-31m shall commence when the court
sends notice to each appearing party scheduling the first foreclosure
mediation session. The mediation period shall conclude not later than
the date sixty days after the return date for the foreclosure action,
except that the court may, in its discretion, for good cause shown, (A)
extend, by not more than thirty days, or shorten the mediation period
on its own motion or upon motion of any party, or (B) extend by not
more than thirty days the mediation period upon written request of
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the mediator.

(2) The first mediation session shall be held not later than fifteen
business days after the court sends notice to each appearing party in
accordance with subdivision (4) of subsection (c) of section 49-31/, as
amended by this act. On and after October 1, 2011, the first mediation
session shall be held not later than thirty-five days after the court

sends notice to each appearing party in accordance with subdivision
(4) of subsection (c) of this section. On and after October 1, 2011, not
later than fifteen business days prior to the date of the initial mediation
session, the mortgagee shall deliver to the mortgagor (A) an account
history identifying all credits and debits assessed to the loan account in
the immediately preceding twelve-month period, and (B) the name,
business mailing address, electronic mail address, facsimile number
and direct telephone number of an individual able to process requests
to refinance or modify the mortgage loan at issue or otherwise take
action to avoid foreclosure of the mortgage. Any updates to the
information provided pursuant to subparagraph (B) of this subdivision
shall be provided reasonably promptly to the mortgagor and such
mortgagor's counsel. The mortgagor and mortgagee shall appear in
person at each mediation session and shall have authority to agree to a
proposed settlement, except that (i) if the mortgagee is represented by
counsel, the mortgagee's counsel may appear in lieu of the mortgagee
to represent the mortgagee's interests at the mediation, provided such
counsel has the authority to agree to a proposed settlement and the
mortgagee is available (I) during the mediation session by telephone,
and (II) to participate in the mediation session by speakerphone,
provided an opportunity is afforded for confidential discussions
between the mortgagee and mortgagee's counsel, and (ii) following the
initial mediation session, if there are two or more mortgagors, only one
mortgagor shall appear in person at each subsequent mediation
session unless good cause is shown, provided the other mortgagors are
available (I) during the mediation session, and (II) to participate in the
mediation session by speakerphone, provided an opportunity is

afforded for confidential discussions among the mortgagors and such
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mortgagors' counsel. The court shall not award attorney's fees to any
mortgagee for time spent in any mediation session if the court finds
that such mortgagee has failed to comply with this subdivision, unless

the court finds reasonable cause for such failure.

(3) Not later than two days after the conclusion of the first
mediation session, the mediator shall determine whether the parties
will benefit from further mediation. The mediator shall file with the
court a report setting forth such determination and mail a copy of such
report to each appearing party. If the mediator reports to the court that
the parties will not benefit from further mediation, the mediation
period shall terminate automatically. If the mediator reports to the
court after the first mediation session that the parties may benefit from
further mediation, the mediation period shall continue. Either party's
failure to comply with the documentation requirements of this section

or section 49-31], as amended by this act, shall not be grounds for

terminating the mediation period before a second mediation session is

conducted.

(4) If the mediator has submitted a report to the court that the
parties may benefit from further mediation pursuant to subdivision (3)
of this subsection, not more than two days after the conclusion of the
mediation, but not later than the termination of the mediation period
set forth in subdivision (1) of this subsection, the mediator shall file a
report with the court describing the proceedings and specifying the
issues resolved, if any, and any issues not resolved pursuant to the
mediation. The filing of the report shall terminate the mediation period
automatically. If certain issues have not been resolved pursuant to the
mediation, the mediator may refer the mortgagor to any appropriate
community-based services that are available in the judicial district, but

any such referral shall not cause a delay in the mediation process.

(5) The Chief Court Administrator shall establish policies and
procedures to implement this subsection. Such policies and procedures
shall, at a minimum, provide that the mediator shall advise the
mortgagor at the first mediation session required by subdivision (2) of
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this subsection that: (A) Such mediation does not suspend the
mortgagor's obligation to respond to the foreclosure action beyond the
limited time frame described in subdivision (6) of subsection (c) of

section 49-31/, as amended by this act; and (B) a judgment of strict

foreclosure or foreclosure by sale may cause the mortgagor to lose the
residential real property or real property owned by a religious

organization to foreclosure.

(6) In no event shall any determination issued by a mediator under

this program form the basis of an appeal of any foreclosure judgment.

(7) The foreclosure mediation program shall terminate when all
mediation has concluded with respect to any foreclosure action with a
return date during the period from July 1, 2009, to June 30, [2014] 2016,

inclusive.

(8) At any time during the mediation period, the mediator may refer
a mortgagor who is the owner-occupant of one-to-four family
residential real property to the mortgage assistance programs, except
that any such referral shall not prevent a mortgagee from proceeding
to judgment when the conditions specified in subdivision (6) of

subsection (c) of section 49-31/, as amended by this act, have been

satisfied.

This act shall take effect as follows and shall amend the following
sections:

Section 1 July 1, 2013 49-311

Sec. 2 July 1, 2013 49-31n

HSG Joint Favorable Subst. -LCO

APP Joint Favorable
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